


























































































































































From: 

Sent: 

To: 

Cc: 

Subject: 

Attachments: 

Dear Registrar, 

Kiriga, Caroline (Sen L. Gichuhi) 
Monday, 4 June 2018 1:08 PM 
Senators Interests (SEN) 

REGISTRY OF 

0 4 JUN 2018 
Mudri, Mark (Sen L. Gichuhi); Gichuhi, Lucy (Senat rSENATORS' INTERESTSCitizenship Registry- Senator Lucy Gichuhi 
Citizenship Form - Lucy Gichuhi (2).pdf; Transcript Re Day [19].pdf 

Please find attached Citizenship form for Sen Gichuhi with additional information on page 2 of 5, section 3c. 

The additional statement reads as follows: 
"Transcript of the hearing on 19 April, 2017 (2017 HCA Trans 086) is also attached". 

Please also find attached transcript of the hearing as supporting documentation. 

Please acknowledge receipt of this email as well. 

Kind Regards, 
Caroline 

Caroline Kiriga 

Deputy Chief of Staff 
Office of Senator Lucy Gichuhi 
t. 08 8205 1050 m. 0424 290 027
e.caroline.kiriga@aph.gov.au

The information contained within this email may be confidential and/or subject to parliamentary privilege and/or otherwise legally privileged. If you are not the 

intended recipient, access to it is unauthorised and any disclosure, copying, distribution or action taken or omitted to be taken in reliance on it is prohibited and 

may be unlawful. 
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Section 3(b)-Senator's grandparents' birth details 

· Maternal grandmother Maternal grandfather 

Place of birth: 
Nyeri District, Central Province, Nyeri District, Central Province, 

KENYA KENYA 

Date of birth: Approxi Approxi 
I I mately, I I mately, 

1888 1870 

Paternal grandmother Paternal grandfather 

Place of birth: 
Nyeri District, Central Province, Nyeri District, Central Province, 

KENYA KENYA 

Date of birth: Approxi 

Approxi I I mately 

I I mately, 1910 

1910 Day Month Year 

Section 3(c)-other factors that may be relevant eg: adoption, IVF, or assumption of 
citizenship through marriage. 

The matter of alleged dual citizenship concerning me was raised in and disposed of in Re Day [No 2] 

[2017] HCA 14, 5 April 2017 C14/2016. Transcript of the hearing on 19 April, 2017 (2017 HCA Trans 

086) is also attached.

The High Court had before it all relevant materials and dismissed the application of the Solicitors for 

Anne McEwen to pursue the matter. Affidavits filed by me in the said proceedings marked "A" & "B", 

dated 4th April 2017 and 18th April 2017 respectively accompany this statement. 
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DISPUTED RETURNS 
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DISPUTED RETURNS PURSUANT TO 
SECTION 376 OF THE 
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TRANSCRIPT OF PROCEEDINGS 
 
AT MELBOURNE ON WEDNESDAY, 19 APRIL 2017, AT 9.33 AM 
 
Copyright in the High Court of Australia 
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MR S.P. DONAGHUE, QC, Solicitor-General of the Commonwealth of 
Australia:   May it please the Court, I appear with MR B.K. LIM, for the 
Commonwealth Attorney-General.  (instructed by Australian Government 
Solicitor) 
 5 
MR J.K. KIRK, SC:   May it please the Court, I appear with my learned 
friend, MS S. GORY, for Ms Anne McEwen.  (instructed by SBA Law) 
 
MR J.L. WHITINGTON:   If the Court pleases, I appear for Mr Day.  
(instructed by Griffins Lawyers) 10 
 
NETTLE J:   Mr Solicitor. 
 
MR DONAGHUE:   Your Honours, I move on the summons filed by the 
Commonwealth Attorney-General on 13 April 2017 and read the affidavit 15 
of Martyn Hagan, sworn on 13 April 2017 in support of that summons.  The 
effect of the summons, your Honour, is that we seek an order that the Court 
declare that Lucy Muringo Gichuhi is duly elected as a senator for the State 
of South Australia for the place for which Robert John Day was returned.  I 
do not seek to add to what we have said in writing in support of that. 20 
 
NETTLE J:   Thank you.  Mr Kirk, do you have anything to say? 
 
MR KIRK:   Yes, your Honours.  Very late last night we sought to provide 
to the Registrar some written submissions.  We apologise for the lateness of 25 
them.  They were due to events moving on and to the need to obtain 
instructions before we filed those submissions.  Can I seek leave to hand up 
in Court the original of those submissions? 
 
NETTLE J:   To what effect are they, Mr Kirk? 30 
 
MR KIRK:   The submissions are to the effect that Ms McEwen opposes 
the order sought by the Attorney in relation to Ms Gichuhi being duly 
elected on the basis – not because of any issue with the count or so forth, 
but that a material question arises as to the citizenship of Ms Gichuhi, 35 
namely, whether she retained Kenyan citizenship as a matter of Kenyan law 
despite having taken up Australian citizenship in July 2001 and, further, if 
she did so retain Kenyan citizenship whether she took any steps and, if so, 
what steps, to renounce that citizenship, and if she did take such steps 
whether that constituted reasonable steps for the purposes of section 44(i) as 40 
explained by members of this Court in Sykes v Cleary. 
 
NETTLE J:   Mr Kirk, this is an issue which, as it were, has been around 
for some time in the course of directions hearing following – from January 
this year, has it not? 45 
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MR KIRK:   Well, the issue was raised by the Attorney in their written 
submissions to the Full Court first filed on 6 January of this year, but the 
Attorney’s position has been – and we have respectfully agreed with that 
position – that unless and until, first, the Full Court had resolved the 50 
questions that were before the Full Court and then, secondly, any special 
count if ordered – which, of course, it was ordered – took place and then, 
thirdly, if and only if Ms Gichuhi was found to be the person who would be 
returned if Mr Day was ineligible then and only then would the issue of 
Ms Gichuhi’s eligibility arise. 55 
 
 That was reflected in paragraph 24 of the written submissions that 
the Attorney put on on, I think, 6 April.  We have agreed and followed that 
position.  We were provided, as I think the Attorney may have indicated on 
the last occasion, with an expert report which the Commonwealth had been 60 
obtaining in the meantime.  We obtained that report I think on about 
28 March or thereabouts. 
 
 After the Full Court handed down its decision on 5 April, two weeks 
ago, we have expeditiously moved to obtain another expert report in 65 
response to the Commonwealth’s report.  We have obtained a draft report 
last night.  We anticipate that we should be able to have a final report by the 
end of today.   
 
 The effect of that report will be to disagree in part with the report 70 
raised – or provided, I should say – by the Commonwealth to us and depart 
in material part - in particular, one part of the Commonwealth’s expert’s 
report takes account of a particular decision of the Kenyan High Court, 
relevantly a single judge of the Superior Court of Record of Kenya, and 
says that that decision is inconsistent with Ms Gichuhi having renounced 75 
her citizenship as an automatic effect of having taken up Australian 
citizenship.  But the Commonwealth’s expert, Professor Ghai, indicates that 
he considers that that decision is wrong and would not be followed in 
Kenya, and to be fair he refers to a couple of other submissions which he 
says are in tension with that submission. 80 
 
 The draft report provided by the expert retained by Ms McEwen 
disagrees with that conclusion and says that, in fact, the better view is that 
that decision of the judge of the Kenyan High Court is correct.  That being 
if that is right, then Ms Gichuhi would still have had Kenyan citizenship 85 
post-July 2001 and there is no other event which might have led to her 
having lost it, an issue would then arise about reasonable steps, as I have 
already indicated. 
 
 So it is in those circumstances that it is only in fact today, or at least 90 
post the Full Court’s decision two weeks ago on 5 April, that this issue truly 
arises and prior to that it would have been entirely hypothetical. 
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NETTLE J:   It arose two weeks ago on 27 March, I take it? 
 95 
MR KIRK:   No, the Full Court handed down its decision, your Honour, on 
5 April, two weeks ago.  The Commonwealth in the meantime had been 
obtaining its expert report, which was provided to us I think on 28 March, 
so that is about three weeks ago.  It is in those circumstances that the issue 
arises. 100 
 
NETTLE J:   Is there any reason that it has taken so long to bring it on? 
 
MR KIRK:   Well, in our respectful submission, it has not taken so long in 
the sense that, as I have outlined, the issue only really arose today, taking 105 
account of the fact that the special count conducted by the Electoral 
Commission was only done last Thursday, so the day before Good Friday.  
So here we are some six days later - and it was only, as of that day, 
Thursday last week, that subject to this Court’s orders and views, of course, 
it was confirmed that Ms Gichuhi would be the person who would be taking 110 
up the spot that was not filled by Mr Day, and it is in that light that, as I 
have respectfully put, it is only today that this issue truly arises. 
 
 It is also reasonable, in our respectful submission, for us to have 
awaited the Commonwealth’s expert report before seeking to put it in issue.  115 
The Commonwealth was good enough to put the draft questions to us, 
consistent with the Federal Court practice note which the parties have been 
following, and we agreed a form of questions that should go to that expert 
and we awaited that report, which was received on 28 March.  As it 
happens, however, and in light of our own expert advice we do not accept 120 
one part of the conclusion of that report. 
 
 Now, there is one other important issue that is relevant here, in our 
respectful submission.  The order that the Attorney seeks, consistently with 
past practice in the Wood Case in 1998 and in Sue v Hill and, indeed, in the 125 
recent West Australian case of Culleton, is an order that Ms Gichuhi is 
“duly elected as a senator for the State of South Australia”. 
 
 Now, the language of “duly elected” is taken from section 360(1)(vi) 
of the Commonwealth Electoral Act, being one of the powers of the Court 130 
of Disputed Returns.  In our respectful submission, if and insofar as a real 
question arises about the eligibility of Ms Gichuhi, then it could not be said, 
and would not properly be included in a Court order, a statement that she 
had been duly elected because if there is an issue here, and if that issue is a 
good issue, she would not be capable of being chosen pursuant to section 44 135 
of the Constitution. 
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 There is then a further point which emerges from that.  If the Court 
were to make the order sought by the Commonwealth Attorney today, and 
without further consideration of this issue, first, it leaves one issue 140 
unresolved in relation to filling the twelfth spot for the State of South 
Australia in the Senate and that could conceivably lead to further 
litigation - - - 
 
GORDON J:   I do not understand that submission.  Would you put that 145 
again? 
 
MR KIRK:   Yes, your Honour. 
 
GORDON J:   If the order was made there would be – the twelfth spot 150 
would be filled. 
 
MR KIRK:   Yes, but the issue in relation to Ms Gichuhi’s citizenship and 
possible question about eligibility would not have been determined by the 
Court and so a question - - - 155 
 
GORDON J:   There would be nothing preventing you filing a petition if 
you were so minded. 
 
MR KIRK:   Well, there may be, and that leads to the further consequential 160 
point I was going to make.  I do not know if your Honours have a copy of 
the Commonwealth Electoral Act to hand. 
 
NETTLE J:   Which section? 
 165 
MR KIRK:   Section 340 to begin with.  Sorry, not section 340 – 
section 355 - I apologise, your Honours – of the Act.  So this is within 
Part XXII, Court of Disputed Returns.  Section 355(e), setting out the 
requirements for a petition disputing an election indicates there is a 40-day 
limitation period, relevantly: 170 
 

(i) if the polling day for the election in dispute is not the polling 
day for any other election—the return of the writ for the election - 
 

Sub (ii) does not seem relevant and does not change things materially.  175 
Sub (iii) is irrelevant. 
 
 Now, on the face of it, on a simple textual reading, the return of the 
writ here occurred a long time ago and the order sought from the Court is 
not a new return or new writ, it is a declaration pursuant to section 360.  180 
Now, obviously there could be a purposive argument to say that, well, one 
would read that purposively so as not to shut out a potential petition but at 
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the least there is some room for real doubt about that question.  There is a 
further related difficulty arising from section 368 which provides that: 
 185 

 All decisions of the Court shall be final and conclusive and 
without appeal, and shall not be questioned in any way - 

 
obviously designed to promote finality in relation to these issues.  Now, if 
this Court makes, as the Commonwealth Attorney seeks, an order that 190 
Ms Gichuhi has been duly elected, on its face that would seem to resolve all 
issues as to eligibility, and it might be said – again one can see counter 
arguments – but it might be said that it would be calling into question that 
decision of this Court if one were to say, well, in fact she was not duly 
elected because she was never eligible to be chosen because of a 195 
section 44(i) problem under the Constitution. 
 
 In those circumstances, the way which is least likely to cause 
ongoing delay and further litigation of a range of questions which perhaps 
do not need to be decided is simply within this proceeding to deal with the 200 
issue relating to Ms Gichuhi.  As to how it arises within the jurisdiction of 
this Court in this matter, as your Honours well appreciate, this is a 
section 376 referral of five questions from the Senate.   
 
 The second question, question (b), was if the answer to question (a) 205 
is yes relating to a vacancy by what means and in what manner should that 
vacancy – sorry, that vacancy should be filled; and then question (d) 
flowing from that is, of course, what directions and other orders if any 
should the Court make in order to hear and finally dispose of this reference. 
 210 
 Now, as I indicated earlier, as happened in Wood and in Sue v Hill, 
where that naturally leads in the ordinary course is to an order by the Court 
by declaration pursuant to section 360 saying, well, this particular candidate 
is duly elected.  But if an issue arises as to their eligibility then it cannot – 
that declaration could not, in our respectful submission, properly be made 215 
because a question arises as to whether they are duly elected. 
 
 In that sense, because a consequence of the reference is filling any 
vacancy, that encompasses, in our respectful submission, an issue such as 
this as to eligibility to be chosen of the person who, on a special count, 220 
would otherwise take the position.  One could test that by saying if an 
obvious question arose about someone like Ms Gichuhi, so it was obvious 
that they had dual citizenship and it had never been renounced or that they 
did not have Australian citizenship and a document could be handed up 
from the Bar table which showed that, then the Court would not make an 225 
order that she or he was duly elected.  The fact that the issue may not be 
obvious, the fact that it may depend on reconciliation of expert evidence as 
to Kenyan law does not alter the principle, in our respectful submission. 
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 So for all those reasons an issue does arise in relation to 230 
Ms Gichuhi’s citizenship.  We respectfully submit that means the 
declaration sought cannot at this stage properly be made and should not be 
made but that a process should be set in train to quickly and expeditiously 
seek to resolve this issue.  In terms of resolving it, there are two broad 
issues, as I indicated.  One is strictly an issue of fact, namely, Kenyan law, 235 
and whether or not Ms Gichuhi continued to hold Kenyan citizenship after 
July 2001.  The second issue is the “reasonable steps” question which is a 
matter of Australian law. 
 
 Now, that has a pure factual component as to what steps Ms Gichuhi 240 
took.  Although that is purely factual, I do not think in the end there is going 
to be much dispute about that.  There is then a characterisation question as 
to whether the steps that she took satisfy the “reasonable steps” 
qualification that at least six members of the Court I think in Sykes v Cleary 
identified, namely, that if you take reasonable steps to renounce whether or 245 
not it is ultimately effective for the purpose of foreign law does not 
matter - - - 
 
GORDON J:   What is your view on that aspect of the matter? 
 250 
MR KIRK:   Our submission would be that the steps taken by Ms Gichuhi 
were not such as to meet that test; they were not reasonable steps to 
renounce. 
 
GORDON J:   That is the final position? 255 
 
MR KIRK:   Yes. 
 
NETTLE J:   So where are you up to in preparation of this case?  Are you 
now in a position to file a document which sets out your case and your 260 
evidence in support of it, or can you be within a day or two? 
 
MR KIRK:   Yes. 
 
NETTLE J:   What would one get at that point from you? 265 
 
MR KIRK:   Sorry, your Honour? 
 
NETTLE J:   What would one get from you at that point?  What do you 
contemplate? 270 
 
MR KIRK:   Yes, an expert report from another expert in Kenyan law 
relating to the issue as to whether she retained citizenship.  As to the 
“reasonable steps” point, we were provided last week and then at 
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one o’clock again yesterday with two affidavits of Ms Gichuhi as to the 275 
steps she took.  Whilst we may want to investigate that a little further, I do 
not anticipate any significant dispute about what Ms Gichuhi has said on 
affidavit, so that would go before the Court and then it becomes an issue, as 
I said, as to characterisation of whether or not that would constitute 
reasonable steps within the - - - 280 
 
GORDON J:   The way you put it, if the answer to the second question was 
against you, you would lose. 
 
MR KIRK:   If the answer to the – well, if the answer to – we could lose at 285 
either point. 
 
GORDON J:   Well, my point is one could put to one side the question of 
Kenyan law, one could just look at the affidavit and work out whether or 
not it was reasonable steps or not. 290 
 
MR KIRK:   Yes.  Yes, one could do that.  I would add this, that in Sykes v 
Cleary there was a division in the Court as to application of the “reasonable 
steps” test.  His Honour Justice Deane put it slightly differently, but it 
perhaps amounts to much the same thing.  But his Honour Justice Deane, 295 
who was dissenting on other grounds, in any event, and her Honour 
Justice Gaudron, took the view that the second and third respondents in 
Sykes v Cleary, a Swiss citizen and a Greek citizen, had taken reasonable 
steps to renounce, whereas the other members of the Court took the view 
that they had not. 300 
 
 So, the manner in which this test is applied itself may raise 
significant questions as to the operation of this qualification to section 44(i) 
of the Constitution and we would respectfully submit that that is actually a 
matter appropriate for the Full Bench, or perhaps the full Full Bench of this 305 
Court because of its significance and because of the fact that there has been 
no other case since Sykes v Cleary, in this Court at least, dealing with that 
“reasonable steps” point and it is a matter of great importance, obviously, to 
Members of Parliament. 
 310 
NETTLE J:   So you want to argue about the correct interpretation of Sykes 
v Cleary insofar as it bears on reasonable steps? 
 
MR KIRK:   It is not that we would seek to dispute Sykes v Cleary, but we 
would submit that Sykes v Cleary in the majority judgment establishes a 315 
very strict – or let me just say strict – approach to reasonable steps, and so if 
a step of formal renunciation is available and not taken, in general that 
would mean reasonable steps had not been taken.  But we recognise that, as 
the plurality said in Sykes v Cleary, every case has to be judged in its 
particular circumstances.  Here, the particular circumstances are not 320 
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identical to Sykes v Cleary.  There were particular steps taken by 
Ms Gichuhi and we acknowledge that an argument can and will be put that 
what she did did constitute reasonable steps. 
 
NETTLE J:   Well, the argument would be put first by you that it did not 325 
constitute it, presumably. 
 
MR KIRK:   Correct.  Yes, your Honour. 
 
NETTLE J:   You are in a position to put that now? 330 
 
MR KIRK:   Well, if needs be, your Honour, yes. 
 
NETTLE J:   Very well, thank you.  Mr Whitington, I assume you do not 
have any interest in this, or do you? 335 
 
MR WHITINGTON:   I should announce for your Honour Justice Nettle’s 
benefit, I also act for Ms Gichuhi, so naturally we support the 
Solicitor-General’s motion, the summons, so I do have an interest with 
respect to Ms Gichuhi. 340 
 
NETTLE J:   Yes, thank you. 
 
MR WHITINGTON:   My friend has identified that separate affidavits 
have been sworn by her deposing to the steps she has taken to determine the 345 
citizenship issue.  So, if my friend was to pursue the course that he seeks to 
pursue, I think that we would seek an order - and, indeed, I think he seeks 
the order that she be joined to the proceeding so that she can lead additional 
evidence if required to address the “reasonable steps” matter. 
 350 
NETTLE J:   Yes.  All right. 
 
MR WHITINGTON:   If the Court pleases. 
 
NETTLE J:   Mr Solicitor, what do you say about this foreshadowed 355 
application? 
 
MR DONAGHUE:   Your Honours, our submission is that while it is true 
that the matter did not crystallise in a way that would give rise to a 
justiciable controversy until the special count last Thursday, it has long 360 
been both foreseeable and foreseen that in the event that the Full Court 
concluded that Mr Day was incapable of being chosen that his replacement 
on a special count would be likely to be Ms Gichuhi. 
 
 In those circumstances, our submission is that in the event that 365 
Ms McEwen wished to contend that if the special count generated that 
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result then she should not be declared to be elected there has been at least 
three months available to Ms McEwen in order to assemble the evidence 
and arguments upon which that proposition would be advanced.  There was 
not just the issue being flagged as a potential issue in the 370 
Attorney-General’s submissions on 6 January, but your Honour 
Justice Gordon expressly on 17 January said – I quote your Honour: 
 

I want to know precisely if there is a dispute what the dispute is -   
 375 
So that was nearly three months ago and it was not, in our submission, 
necessary for our friends to await the expert report that the Commonwealth 
sought and obtained, although it is plain from our friend’s submissions in 
paragraph 10 that they did wait.  Their submission in paragraph 10 opened 
with the words “Following receipt of the report they sought their own 380 
expert advice”.  So there was – until 28 March it seems that our friends did 
not seek to progress the factual inquiries. 
 
NETTLE J:   May I just ask, Mr Solicitor, why it is that the 
Commonwealth obtained expert evidence.  Was it, as it were, in anticipation 385 
of a case being put of the kind that is now alleged? 
 
MR DONAGHUE:   Yes.  We agree with Mr Kirk to the extent that we 
recognise that it is at least arguable that it would be difficult, if not 
impossible, to challenge a declaration of the Court that Ms Gichuhi was 390 
duly elected.  We accept that if this argument is to be made it would 
appropriately be made in answering question (d) of the reference and 
because we took that position we wish to be in a position in the event that 
the issue was thrown up and to satisfy ourselves that the Attorney-General 
should be seeking the declaration that I have sought in the summons that 395 
was moved on this morning.   
 
 Having obtained the expert report, we did satisfy ourselves that it 
was appropriate to move for that order and so that is what we have done 
and, in our submission, if the contrary position was to be put, while it could 400 
have arisen in a way that required the determination of the Court until 
recently, the fact of the matter is that the Court today has no evidence other 
than the evidence that was before the Court on the reference which includes 
Ms Gichuhi’s declaration that she became an Australian citizen on 17 July 
2001 and that she was eligible to be elected as a senator, that being the 405 
same – it is in, if your Honours need to find it, on page 324 of the book that 
was before the Full Court, the Court book, on the main reference and it 
contained a declaration that: 
 

I am qualified under the Constitution and laws of the Commonwealth 410 
to be elected as a Senator. 
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So that is the same evidence that is normally available to support someone 
being declared to be a senator and there is nothing, notwithstanding the 
length of time that the issue has been raised, before the Court now to 415 
suggest that that is not in fact the true position. 
 
 By analogy with the position in the ordinary procedure in the Court 
of Disputed Returns a petitioner who wants to dispute an election is 
required by section 355(aa) to set out with particularity the facts necessary 420 
to identify the matters on which the petitioner relies in justifying the grant 
of relief and, in our submission, that simply has not happened. 
 
 Indeed, it was only when Mr Kirk just then in his oral submissions 
gave some indication as to the content of the draft expert report that we 425 
have had any notice at all as to the basis upon which it is said that 
Ms Gichuhi is not eligible to be elected.  The issue in dispute appears to be 
based, not just upon divergent opinions about a decision – one decision 
amongst a number discussed by the Commonwealth’s expert in the case of 
Sirat, but not only is that one decision that is criticised by our expert but it 430 
is an obiter – the relevant part of the judgment is obiter, as our expert points 
out. 
 
 So there is a dispute about an obiter observation of a single judge in 
the context where the relevant constitutional provision is not discussed in 435 
that judgment in question and just as a matter of plain language is very 
clear.  So that the provision that is in question in the relevant version of the 
Kenyan Constitution, which is the version that was in force when - the 1969 
Constitution when Ms Gichuhi became an Australian citizen, said in 
section 97(3): 440 
 

A citizen of Kenya shall, subject to subsection (7) – 
 

which is irrelevant: 
 445 

cease to be such a citizen if- 
 
(a) having attained the age of twenty-one years, he acquires the 

citizenship of some country other than Kenya by voluntary act 
(other than marriage) - 450 

 
Plainly Ms Gichuhi did acquire the citizenship of another country by 
voluntary act after attaining the age of 21 years and so we respectfully 
contend that on the material presently available it is difficult to see how 
there is an issue.  If our friends wish to put that matter more squarely in 455 
issue, they should have done so by evidence before now. 
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 The other matter, your Honours, is that, as has been mentioned by 
my learned friends, Ms Gichuhi has sworn two affidavits.  The second of 
those affidavits deals directly with the question of whether or not reasonable 460 
steps have been taken to renounce Kenyan citizenship and one of the 
exhibits to that affidavit is a letter from the Kenyan High Commission 
provided quite recently on 12 April which states, among other things, that 
Ms Gichuhi was informed by the High Commission that she was not 
regarded as a Kenyan citizen.  I am paraphrasing, but that is the substance 465 
of it. 
 
 If your Honours were minded to address that particular factual issue 
as a discrete issue then it presently seems to us that the only relevant 
evidence is that second affidavit of Ms Gichuhi and that is a very confined 470 
factual debate indeed.  But our primary submission is that, given the history 
of the matter, your Honours should make the declaration sought. 
 
NETTLE J:   Thank you.  The Court will adjourn briefly to consider the 
application. 475 
 
 
 
AT 10.01 AM SHORT ADJOURNMENT 
 480 
 
 
UPON RESUMING AT 10.08 AM: 
 
 485 
 
NETTLE J:   On 5 April 2017, this Court held that there is a vacancy in the 
representation of South Australia in the Senate for the place for which 
Robert John Day AO was returned at the general election in July 2016.  The 
Court ordered that the vacancy should be filled by applying the provisions 490 
of section 273(27) of the Commonwealth Electoral Act 1918 (Cth) by 
analogy by filling the vacancy by a special count of the ballot papers and 
that a single Justice should make any further directions and orders necessary 
finally to dispose of the reference. 
 495 
 On 11 April 2017, her Honour Justice Gordon gave directions for the 
Australian Electoral Officer for the State of South Australia to cause to be 
undertaken a special count in accordance with the schedule of directions 
appended to the order. 
 500 
 Upon the matter coming on again for hearing this morning, counsel 
for Ms McEwen has moved ore tenus for directions to enable his client 
further time in which to advance a claim that she does not accept that 
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Ms Gichuhi was qualified to be chosen, and to enable her to obtain expert 
evidence to support her contention that Ms Gichuhi was not so qualified, 505 
because Ms Gichuhi was at the relevant time a citizen of Kenya and 
Ms Gichuhi had failed to take reasonable steps to renounce her Kenyan 
citizenship. 
 
 It should be observed at once that this is an issue to which counsel 510 
for Ms McEwen has referred from time to time on previous occasions over 
the last three months as the matter has come from time to time before 
her Honour Justice Gordon for directions; most recently on 11 April 2017 
when it was dealt with on the basis that, if anything further were to be made 
of the point, Ms McEwen would make her application to establish 515 
Ms Gichuhi’s lack of qualification by no later than last Thursday, 13 April 
2017. 
 
 Notwithstanding that clear direction, nothing further was said of this 
matter until this morning and even now there is not a petition or a summons 520 
or affidavit to found such an application.  It is put on the basis that it is an 
issue which should now, for the first time, be dealt with in the proceeding at 
present before the Court. 
 
 In circumstances where Ms McEwen has been ventilating the issue 525 
of Ms Gichuhi’s citizenship qualification since January this year and has 
been given repeated adequate opportunities to make an appropriate 
application to contest Ms Gichuhi’s citizenship qualification, or at least to 
arm herself with material necessary to do so, but has failed to do so, the 
Court is not disposed to grant further time. 530 
 
 On the basis of the material now before the Court it is plain that 
Ms Gichuhi was not disqualified from being elected within the meaning of 
section 44 of the Constitution by reason of her citizenship.  Accordingly, 
counsel’s oral application for further directions of the kind sought is 535 
rejected. 
 
MR KIRK:   Your Honour, I, with great respect, must respectfully seek to 
draw to attention some facts which are, in our respectful submission, not 
consistent with what your Honour has just summarised. 540 
 
NETTLE J:   Yes. 
 
MR KIRK:   Before your Honour Justice Gordon last week in the 
transcript, HCATrans 085 of 2017, at pages 6 to 7, line 220, after there had 545 
been some discussion of the matter, my learned junior said: 
 

Your Honour, we can advise the Court if there is an issue by 
Thursday, if that would be convenient. 
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 550 
NETTLE J:   Yes. 
 
MR KIRK:   Justice Gordon said: 
 

Well done. 555 
 
MS GORY:   Thank you. 
 
HER HONOUR:   Well done.  That is great assistance.  All right, 
you let us know by Thursday, otherwise the matter will be listed for 560 
9.30 on Wednesday morning. 
 

NETTLE J:   Yes. 
 
MR KIRK:   Ms Gory said: 565 
 

Yes. 
 
HER HONOUR:   If something has arisen on Thursday then I can 
make directions in chambers.  Is there any objection to that course? 570 
 

NETTLE J:   Yes. 
 
MR KIRK:   An email was subsequently received from Ms Carolyn 
Rogers, the Senior Registrar of the Court, to my solicitor that afternoon on 575 
Tuesday last week indicating that any such matter should be drawn to the 
Court’s attention by midday on Thursday and that was done.  At 11.58 am 
an email was sent to Ms Rogers by my instructing solicitor saying:   
 

Dear Ms Rogers,  580 
 
There will be an issue relating to the matter referred to in 
paragraph 24 of the submissions filed on 6 April on behalf of the 
Attorney-General, subject to the result of factual and legal enquiries 
that are being undertaken as a matter of urgency. 585 
 

That email was received because my instructing solicitor received a call 
from Ms Rogers shortly thereafter seeking to clarify the matter.  In those 
circumstances, with very great respect, it is not correct to say that no 
application has been made to the Court.  It is not correct to say that we have 590 
not complied with Court directions.  We have done so.   
 
 No indication was given, nor were directions sought by the Attorney 
for filing of some particular process.  We thought we had done all that was 
required by that email and had indicated that urgent factual and legal 595 
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inquiries were being undertaken.  In those circumstances, in our very 
respectful submission, it is not procedurally fair to my client to strike out 
this application or decline to hear it on the basis of failure to comply with 
opportunities given when an opportunity was given last week and taken. 
 600 
NETTLE J:   Well, there is no application as yet. 
 
MR KIRK:   No, but all that we understood we needed to do in response to 
the email from Ms Rogers was notify by email.  What Ms Rogers said was:  
“Please confirm by 12 noon on” – sorry, that is not right.  Ms Rogers said: 605 
 

I note that counsel for Ms McEwen was directed at the hearing to 
notify the Court whether or not there will be an issue relating to the 
matter referred to in paragraph 24 of the submissions filed on 6 April 
on behalf of the Attorney-General.  Written notification should be 610 
sent by email to myself, Deputy Registrar Musolino - - - 

 
NETTLE J:   You have made that point.  Email was sent. 
 
MR KIRK:   But what Ms Rogers indicated was that it should be done by 615 
email, and that we have done.  So it was my client’s reasonable 
understanding, in our respectful submission, that all that needed to be done 
had been done. 
 
NETTLE J:   So you have made your application, you say? 620 
 
MR KIRK:   Yes. 
 
NETTLE J:   All right.  That means we are in a position to deal with it? 
 625 
MR KIRK:   Well, as I have indicated this morning, we have sought an 
expert report, we will be in a position to finalise it - - - 
 
NETTLE J:   That is the point, Mr Kirk.  I mean, you are still seeking 
expert reports three months after the issue was first ventilated, as it were, 630 
putting off on each occasion a final resolution of this matter to an even later 
point in time than that which is already unacceptable. 
 
MR KIRK:   As the learned Solicitor-General put this morning, no 
justiciable controversy arose about this till last Thursday. 635 
 
NETTLE J:   But you had every opportunity of anticipating that it would 
arise and to arm yourself with the material to dispute Ms Gichuhi’s 
qualification should the issue arise, as it did. 
 640 



Re Day 16 MR KIRK, SC      19/04/17 

MR KIRK:   All that we would be speaking about at most is a delay of – 
till next week, till next week. 
 
NETTLE J:   Just address yourself to the point.  You did not arm yourself 
or, indeed, undertake any steps to do so in the three months the issue has 645 
been alive since January of this year. 
 
MR KIRK:   Well, with respect, that is not right either, your Honour, in 
that the Commonwealth Attorney, through his Solicitor, sought our 
agreement to questions to go to the expert they had retained and there was 650 
some discussion and the questions were agreed.  It was not until about three 
weeks ago, on 28 March, that we received that report.   
 
 After this Court handed down its full judgment two weeks ago on 
Wednesday, 5 April, steps were immediately put in place to obtain a 655 
counter expert report in circumstances where, as the Solicitor-General has 
put, no justiciable controversy about the point arose until last Thursday.  
We are in a position to file that report by the close of business today.  That 
is - - - 
 660 
NETTLE J:   But you do not need to, do you?  If you win on the second 
point, or lose on the second point, you lose? 
 
MR KIRK:   Yes, we can lose – we would have to win on both points.  We 
would have to win on both points. 665 
 
NETTLE J:   So it is enough to dispose of this application, were it to be 
attended to, to go into whether the steps which were taken were reasonable? 
 
MR KIRK:   Yes, the two issues overlap to the extent of – in terms of 670 
assessing whether or not steps were reasonable one has to have an 
understanding of what could be done under Kenyan law to renounce.  That 
would not be likely to be very controversial, I do not think.  It is a matter of 
forms and statutory provisions.  That is pretty simple.  But I should also add 
in relation to reasonable steps, we only received Ms Gichuhi’s first affidavit 675 
on Thursday of last week, her second affidavit at 1.00 pm yesterday which 
put, shall we say, in starker contrast, the issue of reasonable steps.  Until we 
received - - - 
 
NETTLE J:   Why should she have to put an affidavit in before you put in 680 
yours on the basis of which you contest her qualifications?  It is back to 
front. 
 
MR KIRK:   Perhaps so, but as the Attorney has said, we have known the 
issue has been coming if Ms Gichuhi was to be elected. 685 
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NETTLE J:   Well, it was odds on that she would be. 
 
MR KIRK:   Sorry, your Honour, I missed that. 
 690 
NETTLE J:   Once Mr Day was found to be unqualified, it was odds on 
that Ms Gichuhi would be elected. 
 
MR KIRK:   Yes, I would not cavil with that, your Honour.  It was odds 
on, but not certain. 695 
 
NETTLE J:   You could not have got money on it, or if you could, the 
odds would have been completely unacceptable. 
 
MR KIRK:   I do not know, your Honour.  I do not know what the odds 700 
would have been.  But I agree it would have been odds on but we did not 
know until Thursday of last week this was what would happen. 
 
GORDON J:   There are two problems.  One is the “odds on” problem.  
The second is that on a number of occasions the Attorney-General, either 705 
through the Solicitor or through Mr Williams, has informed the Court that 
the Commonwealth had made inquiries and satisfied themselves that she 
was eligible.  So you have known that that has been their view. 
 
MR KIRK:   No, I do not - - - 710 
 
GORDON J:   Mr Williams raised it last Thursday.  I mean, there has been 
no dispute whatsoever about the way in which the Commonwealth were 
going to deal with it.  The questions were agreed.  The expert’s report was 
provided. 715 
 
MR KIRK:   The expert report was provided three weeks ago.  As to 
Mr Williams or the Solicitor saying the Commonwealth’s view, it was not, I 
think, until last Thursday that the Commonwealth positively expressed a 
view to this Court that they had satisfied themselves, that being the first 720 
time the issue arose.  It was on that occasion that Ms Gory engaged in the 
exchange I have referred to and, indeed, in paragraph 24 of the submissions 
the Commonwealth put in on 6 April they themselves said the issue has not 
yet arisen for consideration by the Court and will not arise unless and until 
the report of the special count contemplated is such as to make it necessary.   725 
 
 So it was not, with respect, the position of the Commonwealth until 
last Thursday – or last – in fact, even last Tuesday it was not the final result 
because last Tuesday they were relying on these submissions of 6 April 
indicating that it had not yet arisen.  So where the Commonwealth was – 730 
was saying it had not yet arisen - - - 
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GORDON J:   I think there is a distinction between “hasn’t yet arisen” and 
“view about eligibility”, Mr Kirk. 
 735 
MR KIRK:   It may be, but we did not get the report from the Attorney’s 
expert until 28 March which was - - - 
 
GORDON J:   That is not last week, though.  That is my point. 
 740 
MR KIRK:   No. 
 
GORDON J:   My point is you have had it.  That was their view since 
28 March.  It is weeks ago. 
 745 
MR KIRK:   It is about three weeks ago.  The Full Court’s decision was a 
week thereafter, which was two weeks ago, and we have moved 
expeditiously since to seek to obtain an expert report which can be filed 
today.  All that we are talking about, as I have respectfully put, is a delay of 
about a week or so where, in our respectful submission, a real question 750 
arises about eligibility of Ms Gichuhi and the order of this Court, if made in 
terms sought by the Attorney, would kill the issue or quite possibly kill the 
issue dead in the way the Solicitor-General has said this morning, without a 
hearing on the merits. 
 755 
NETTLE J:   Mr Kirk, do you remain of the view that if the issue were to 
be dealt with it would appropriately be dealt with by a Full Court in 
Canberra rather than by the two of us? 
 
MR KIRK:   Well, we would obviously take whatever – for and for 760 
argument - - - 
 
NETTLE J:   I am interested in your submission. 
 
MR KIRK:   - - - we can get, your Honour.  But accepting that the issue 765 
as – we could, of course, if the Court was to determine the Kenyan law 
question, we could lose at that point in which case you do not have to worry 
about reasonable steps.  If we cannot establish she maintained dual 
citizenship, it is the end of the argument.  We do not get to the “reasonable 
steps” point. 770 
 
NETTLE J:   But you have the fact question too.  Yes, I see.  You will 
have the affidavit today, you say? 
 
MR KIRK:   Yes, because it is only if she retained Kenyan citizenship that 775 
the issue – the reasonable steps to renounce it arise. 
 
NETTLE J:   Yes. 
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MR KIRK:   So we could lose at that point.  But if the “reasonable steps” 780 
issue does arise because we win on the Kenyan question, namely she 
retained dual citizenship, then yes, it is our primary submission that that is 
appropriately a matter dealt with by the Full Bench of this Court on the 
basis that this would be the first time this Court has looked at it since Sykes 
v Cleary 25 years ago and it is a matter of importance.  It is a matter of great 785 
importance. 
 
NETTLE J:   Yes.  
 
MR KIRK:   Unless I can assist your Honours. 790 
 
NETTLE J:   No, thank you, Mr Kirk. 
 
 Counsel for Ms McEwen has rightly drawn to the Court’s attention 
that what I have said thus far is erroneous in relation to what occurred at the 795 
last directions hearing and in particular as to what was said as to the way in 
which Ms McEwen would proceed if she sought to contest the citizenship 
qualification of Ms Gichuhi. 
 
 I have said that the matter was left upon the basis that, if 800 
Ms McEwen were to make an application contesting Ms Gichuhi’s 
citizenship qualification, she would do so by no later than last Thursday.  
Counsel for Ms McEwen rightly points out to the Court that in truth the 
matter was left upon the basis that, if the question of Ms Gichuhi’s 
citizenship qualification were to be put in issue, Ms McEwen would give 805 
notice to the Registry by no later than Thursday; and, in fact, she did so. 
 
 Thus, inasmuch as what I have said thus far suggests that 
Ms McEwen has failed to comply with any directions given in the course of 
hearings it is incorrect.  It remains, nonetheless, to consider whether in 810 
circumstances where the issue of Ms Gichuhi’s citizenship qualification has 
been active in the sense of under contemplation since January of this year, 
and where in circumstances it would have been open to Ms McEwen to 
obtain and thus arm herself with expert material necessary to support the 
foreshadowed contention that Ms Gichuhi lacks the citizenship qualification 815 
necessary for election, but has failed to do so, it is appropriate for the Court 
in a matter of this kind, which has been ongoing now for some considerable 
time, to grant still further time to enable Ms McEwen to do so. 
 
 This application for further time in one sense raises an issue of 820 
significance in that it may be – but I do not necessarily say that it is so – 
that, were the Court to make a declaration of the kind now sought by the 
Attorney-General, the matter would thereafter be foreclosed in the sense 
that it would not be open to Ms McEwen to contest the electability of 
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Ms Gichuhi on the basis of her citizenship qualification.  Thus, if the 825 
declaration is now made, it may do some prejudice to Ms McEwen in that 
sense. 
 
 On the other hand, the filling of the vacancy created by the 
determination that Mr Day was not qualified for election at the last general 830 
election is a matter of high public importance and it is necessary in the 
public interest that the issue be resolved and the vacancy thus created by his 
incapacity be filled so as to create certainty as soon as is reasonably 
practicable. 
 835 
 In circumstances where it has been open to Ms McEwen to arm 
herself with material necessary to advance a contention, which it is agreed 
by counsel it was odds on would become necessary, at least since the 
determination of this Court that Mr Day was not qualified, the Court is not 
disposed to grant additional time to Ms McEwen in which to arm herself 840 
with material necessary to propound an application of the kind 
foreshadowed. 
 
 As the Solicitor-General points out in opposing the application, it is 
indeed even only now, for the first time in the course of counsel for 845 
Ms McEwen’s oral application, that any particularity at all has been lent to 
the foreshadowed application.  Until now, it has rested solely in terms of 
generalities as to what or what might not be the citizenship qualification of 
Ms Gichuhi. 
 850 
 There has been nothing at all since at least January of this year 
precluding Ms McEwen from formulating the basis of her application, or 
from assembling expert material with which to support it.  The fact that the 
Commonwealth chose to delay the preparation of expert material which it 
collected in order to satisfy itself that it was appropriate to submit that 855 
Ms Gichuhi should be declared elected is not to the point.  If an application 
were to be made by Ms McEwen to contest Ms Gichuhi’s qualification, then 
it was incumbent upon Ms McEwen to arm herself within a reasonable time 
with material with which to do so; and she has not.   
 860 
 For those reasons, accepting the qualifications pointed out by 
counsel for Ms McEwen, the Court is not disposed to grant further time and 
for that reason, counsel for Ms McEwen’s application is refused. 
 
MR KIRK:   May it please the Court. 865 
 
NETTLE J:   Are there any further directions or orders sought, lady and 
gentlemen? 
 
MR DONAGHUE:   No, your Honour. 870 
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NETTLE J:   Adjourn sine die. 
 
 
 875 
AT 10.33 AM THE MATTER WAS ADJOURNED 
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